MEDICAL ASSISTANCE ELIGIBILITY 8.110.51 — Cont.

8.110.51 FINANCIAL ELIGIBILITY REQUIREMENTS FOR INDVIDUALS ELIGIBLE
FOR THE COLORADO MEDICAID PROGRAM (Continued)

11. Promissory notes established before April 1, 2006

12.

a. The fair market value of a promissory note, morggagstallment contract or

similar instrument is an available countable reseur

. In order to determine the fair market value, theliegnt shall obtain three

estimates of fair market value from a private rwteker, who is engaged in the
business of purchasing such notes. In order tairobte estimates and locate
wiling buyers, the note shall be advertised in eavspaper with state wide
circulation under business or investment opporasnit

. A note or similar instrument which transferred fsirmt assets for less than fair

market value shall be considered as a transfeouiitfair consideration and a
period of ineligibility shall be imposed.

Promissory notes established on or after Apri0D&2

a. The value of a promissory note, loan or nagggs an available countable
resource unless the note, loan or mortgage:

1) Has a repayment term that is actuariallyndobased on the
individual's life expectancy as found in the tablesSection
8.110.56 for annuities purchased on or after Fep&2006;

2) Provides for payments to be made in equaliaits during the
term of the loan, with no deferral and no ballopeyments
made; and

3) Prohibits the cancellation of the balancenuine death of the
lender.

b. The value of a promissory note, loan or nagé&ywhich does not meet
the criteria in Section 8.110.51.B.12.a. is thestauiding balance due as of
the date of the individual's application for HCBSACE or institutional
services and is subject to the transfer withoutctamsideration provisions
in Section 8.110.53.
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D. Actions that prevent income or resources from begcpived, as set forth on the
following list, which is not exclusive, shall crea rebuttable presumption that the transfer
was without fair consideration:

1. Waiving pension income.

2. Waiving a right to receive an inheritance.

3. Preventing access to assets to which an individuattitled by diverting them to a
trust or similar device. This is not applicablevédid income trusts, disability trusts and
pooled trusts for individuals under the age of éary.

4. Failure of a surviving spouse to elect a shara spouse's estate.

5. Failure to obtain a family allowance or exempt [ty from an estate of a deceased
spouse or parent.

6. Not accepting or accessing a personal injury sedtie.

7. Transferring assets into an irrevocable privatelnmwhich was not purchased from a
commercial company.

8. Transferring assets into an irrevocable entity sasta Family Limited Partnership
which eliminates or restricts the individual's @& the assets.

9. Refusal to take legal action to obtain a couremed payment that is not being paid,
such as child support or alimony, if the benefiwmighs the cost.

10. Failure to exercise rights in a Dissolution of N&ge case, which insure an equitable
distribution of marital property and income.

E. Treatment of certain assets as transfers withowtdasideration
1. Promissory notes established before April 1, 2006
a. The fair market value of promissory notes are atale resource and must
be evaluated in accordance with the regulationsoosideration of resources
in this volume.
b. Promissory notes with one or more of the followgngvisions, indicating they
have little or no market value, shall create a ttebie presumption of a

transfer without fair consideration:

1) An interest rate lower than the prevailing kearate.
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2) A term for repayment longer than the life expacy of the holder
of the note.

3) Low payments.
4) Cancellation at the death of the note holder.

c. Promissory notes which have been appraised byealnoker as having little
or no value shall create a rebuttable presumptica wwansfer without fair
consideration.

2. Promissory notes established on or after AprillD&2

a. Subject to the look-back date described in @e&i110.53.B.4., for the purpose
of calculating the penalty period of ineligibilitior a transfer without fair
consideration, the value of a promissory note, lmamortgage which does not
meet the criteria in Section 8.110.51.B.13.a.1s-the outstanding balance due as
of the date of the individual's application for neadl assistance for services
described in Section 8.110.53.B.5.

3. Personal care services

a. Family members who provide assistance or servieeprasumed to do so for
love and affection, and compensation for pasist@ssie or services shall
create a rebuttable presumption of a transfer witfar consideration unless
the compensation is in accordance with the follgwin

1) A written agreement must be executed prior to thieedy of
services.

2) The agreement must be signed by the applicant, Egaly
authorized representative, such as agent under waer pof
attorney, guardian, or conservator. If the agreémesigned by a
representative, that representative may not baefitiary of the
agreement.

3) The agreement must be dated and the signatureomustarized.

4) Compensation for services rendered must be conpdcalvhat
is received in the open market.

b. Payment for services, which were rendered prewoast for which no

compensation was made, shall be considered asnsferawithout fair
consideration.
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c. Assets transferred in exchange for a contract dosqmal services for future
assistance provided by family members or by a psafeal after the date of
application are considered available resources.

d. A family member may provide homemaking or careghgervices prior to the
date of institutionalization and may be paid at tinee of rendering the
services a reasonable hourly rate comparable tgriailing market rate
without the necessity of a written contract.

4. Transfers of real property into joint tenancthaut fair consideration
a. If real property is transferred into joint tenamath right of
survivorship with one or more joint tenants, theoant transferred depends
on the number of joint tenants to whom the propertyransferred. The
following are examples:

1) If the transfer is to one joint tenant, the amdramsferred is equal to one-
half of the value of the property at the time & transfer.

2) If the transfer is to two joint tenants, the antomansferred is equal to
two-thirds of the value.

3) If the transfer is to three joint tenants, the amidransferred is equal to
three-fourths of the value of the property at time tof the transfer.

b. If the transfer is completed with two deeds orgeations, the first of which
transfers a fractional share of the property igteabcy in common, and the
second into joint tenancy, the amount transfertedl be determined in the
same manner as set forth above.

F. No period of ineligibility will be imposed if theadlividual transferred the assets under any
of following circumstances:

1. The asset transferred was a home and title todtifme kvas transferred to:
a. The spouse of such individual;

b. A child of such individual who is either
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8.110.54 Treatment of Life Estates

A. Effective July 1, 1995, for an applicant/reatieof Medicaid, and/or his/her
spouse, who established a life estate on his/lsmleree, a transfer of assets
without fair consideration may occur. A transfef assets without fair
consideration occurs when a life estate was estadlion the residence by the
applicant/recipient of Medicaid, and/or their spguen or after the look-back
date. However, in no event shall these regulaappdy to a life estate established
before July 1, 1995.

The amount to be considered as a transfer of asitetait fair consideration shall
be computed by using equity value of the propertyapplying it to the life estate
table contained in these rules as follows:

1. Determine the equity value of the property attiime the life estate was
established. The equity value of the residenti@pgrty shall be
determined by obtaining the actual value and scifsigh encumbrances.
The actual value shall be obtained by using theashetlue reported by a
county assessor or from the most recent propesgsasient notice. If
the actual value is not shown on the property asssd notice, the
assessed value shall be divided by the approp@tsentage value for
residential property as established by state lambtain the actual value.

Encumbrances include mortgages, liens, judgmeelsgdent taxes, loan
agreements, and other forms of indebtedness.

2. Multiply the equity value by the "Remainder"ttacfrom the_Life Estate
Remainder Interest Tabtontained in these rules that corresponds to the
person's age at the time the life estate was isbdhl The result is the
amount to be considered as a transfer of assétsuviair consideration.
When a life estate is established on the residegideby spouses in joint
tenancy, the age of the youngest individual sleliged to calculate the
amount of the transfer.

B. Effective April 1, 2006, the purchase of a liféads interest in an
individual's home is a transfer without fair catesiation unless the
purchaser resides in the home for a period e&at lone year after the
date of purchase.

Once the transfer of asset amount is computedyahalty period for transfer of
assets without fair consideration is determinedidigg the steps as explained in
subsection "G" of this section.
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